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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. S396 


JAMES LEONARD BENJAMIN, Appellant 

v. 

HOWARD C. WESTWOOD, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT. 

Preliminarily, it might be observed that this case below 
was styled In Re: Adoption of Natalie Beau Benjamin, 
Female Infant, Adoption No. 1866, and the petition in the 
adoption proceedings was not filed against the appellant, 
Janies Leonard Benjamin. It is true that the petition 
prayed that the usual notice be served directed to the ap- 
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pellaiit, the father of the infant (Appellant's App. 4) but 
the appellant was never made a party defendant in the pro¬ 
ceedings. 

The statement of facts in the appellant's brief is substan¬ 
tially correct as far as it goes, but material facts are 
omitted. 

In the first place, the petition fails to point out that in the 
divorce proceedings in the Circuit Court of the 11th Ju¬ 
dicial District of Florida in and for Dade County, the appel- 
lalit appeared and answered, and it appears in the final 
decree entered by the Florida Court (Appellant’s App. 
7-9) that the appellant’s desertion of his wife and child was 
“willful, obstinate and continued" and that the appellant 
“is not a proper person to be given the care, custody and 
control of said minor child”. 

Again in addition to the findings of the Florida Court 
that the appellant was not a proper person to have the 
care, custody and control of the infant adoptee, the findings 
in the report of the Board of Public Welfare in this case 
specifically finds that “the allegations of the petition are 
true” (Appellant's App. 15) and in its report of its social 
investigation it is said that: 

“The father's own references state he did not sup¬ 
port the mother and the child. He seemed to be unable 
to do so because he needed his money for gambling and 
for drinking * he has not contributed anything at 
all to the child's support since the marriage which was 
in July 11)40 * * *. As far as can be determined, the 
father has never made any effort to see the child and 
his telephone call to the home a month ago after adop¬ 
tion proceedings had been filed was his first effort to 
contact the family for more than two years.” (Appel¬ 
lant’s A])]). 17) 

This report further finds (Appellant’s App. 23): 

“It has been pretty definitely established that the 
father has made no effort to see the child within the 
past 2 1 / 4 years.” 
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QUESTION PRESENTED. 

The appellant by his counsel filed a motion to stay the 
proceedings (Appellant’s App. 11) on the ground that the 
appellant was in the armed services of the United States 
and under the Soldiers and Sailors Civil Relief Act of 1940, 
Chapter 888, Section 101—54 Stat. 1179; U. S. C. A. 50 Sec¬ 
tion 510 (Supp. 1941) the court was without discretion to 
proceed to pass upon the adoption of the infant defen¬ 
dant while the natural father was in the military service 
of the United States. Thus the sole question presented is 
whether or not the court erred in refusing to grant the mo¬ 
tion to stay the proceedings during such service of the fa¬ 
ther of the infant adoptee. 

SUMMARY OF ARGUMENT. 

1. Full faith and credit must be given to- the decree of the 
Florida court in the divorce proceedings in which appellant 
appeared and which found the father to he a willful deserter 
of his wife and child and not a proper person for its custody 
and control, and which gave the exclusive custody and con¬ 
trol of the minor child “to the appellant’s wife, Jessica 
Lyons Benjamin”. 

2. The decree of the Florida court is binding upon the 
appellant, a party thereto, and its order permanently de¬ 
priving him of the custody of the adoptee can not now he 
collaterally attacked, and the Adoption Statutes in the Dis¬ 
trict of Columbia make his consent and presence in the 
adoption proceedings unnecessary. 

3. The Soldiers and Sailors Relief Act does not deprive 

the court of the discretion to refuse to stay proceedings in 

an adoption case when the natural father, whose consent 

has been rendered unnecessary bv court decree, is neither 

• • 

plaintiff nor defendant in the cause. 
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ARGUMENT. 

1. Full faith and credit must be given to the decree of the 
Florida court in the divorce proceedings. 

The appellant's right not to be permanently deprived of 
the care, custody and control of the infant adoptee in these 
proceedings, was involved in the divorce proceedings in 
Florida. That court had jurisdiction of the parties, both 
of whom were before it, and affirmatively found that the 
wife, plaintiff in that suit, was domiciled in Florida. The 
appellant can not now collaterally attack either the validity 
of the divorce or the award of exclusive custody of the child 
to the mother, or raise the question of the jurisdiction of 
the court. 0. B. Williams, et al. v. State of North Carolina , 
Decided Dec. 21, 1942, Advance Op. L. Ed., Vol. 87, No. 5, 
p. 1S9. 

1 2. The appellant is not an indispensable party to the 
adoption proceedings. 

The exceptions to the necessity of the consent of the nat¬ 
ural father to an adoption, as set out in Section 201, Title 
16 of the District of Columbia Code, are as follows: 

“(2) where they have been permanently deprived of 
' custody of the adoptee by court order; 

(3) where it shall appear to the court that they have 
abandoned the adoptee and voluntarily failed to con¬ 
tribute to his or her support for a period of at least one 
year next preceding the date of the filing of the peti¬ 
tion : 

(4) where investigation has shown to the satisfac- 
1 tion of the court extraordinary cause why such consent 

should be dispensed with” (emphasis added) 

The Florida court permanently deprived the natural father 
of the custody of the infant and gave the exclusive custody 
and control to the mother. This concludes the right of the 
Appellant, a defendant who appeared in answer to the 
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Florida suit, to contest the right of the court to proceed 
with the adoption proceedings without his presence. 

Further than this the order of the District Court of the 
United States for the District of Columbia in the criminal 
proceedings here to require the appellant to contribute to 
the support of the child, is conclusive that he comes within 
the third exception in the Adoption Statutes, as above set 
out. 

In 39 Am. Jur., Sec. 5, P. 853, it is said: 

“Generally necessary parties are defined as those 
without whom no decree at all can be effectively made 
determining the principal issues in the cause—those 
who are necessary to a determination of the entire con¬ 
troversy * * * mi indispensable party is one who not 
only has an interest in the subject matter of the contro¬ 
versy but an interest of such nature that a final decree 
can not be rendered between the other parties to the 
suit without radically and injuriously affecting that in¬ 
terest, or without leaving the controversv in such a sit- 
uation that its final determination may be inconsistent 
with equity and good conscience, and unless such per¬ 
son is made a party, the court will not proceed to a 
final decision.” (emphasis ours) 

This quotation is taken from Shields v. Barrow, 17 How¬ 
ard 130, 139, quoted with approval in Niles-Bement v. Iron 
Moldcrs Union, 254 U. S. 77, SO and cases there cited. The 
rule resolves itself into this, that when a necessary party 
or an indispensable party is omitted the court cannot, as a 
rule, assume jurisdiction even though it is not possible to 
obtain service of process upon the omitted party. Malloiv 
v. Uinde, 12 Wheat. 192. 

If this is the test of who is an indispensable party, to sus¬ 
tain the contention that the natural father in this case is 
an indispensable party without whom no final judgment in 
this case could be awarded, would be to nullify the first ex¬ 
ception to the necessity of a parent’s consent in the adop¬ 
tion proceedings as provided in the adoption statute. That 
first exception is: 
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“1. Where after such notice as the court shall direct, 
it shall appear to the court that such person or persons 
can not be located.” 

This exception makes it indisputable that to hold that the 
natural parent is an indispensable party and that no decree 
of adoption could be awarded in his absence, is a plain vio¬ 
lation of the statute. 

The reason for the statutory provision that the consent 
of the natural parent is unnecessary where (1) after notice 
a parent cannot be located, or (2) where such parent has 
been permanently deprived of the custody of the child, and 
(3) where such parent has abandoned and voluntarily failed 
to contribute to the support of the child for at least one 
year, is found in the decision of the New York case of In Re: 
MdcLean. 179 New York Supp. 182, 183 (1919). In that 
case, upon the petition of the mother that the infant had 
been abandoned and that she did not know the address of 
its father, the court in Westchester County entered an or¬ 
der of adoption of a three year old child, the mother con¬ 
senting. After the death of the mother, the father filed a 
petition for an order abrogating the order of adoption. 
The New York statute was, in all material aspects as affect¬ 
ing this litigation the same as the statute here. In refusing 
an 1 order abrogating the order of adoption and analyzing 
the New York statute, that court said: 

“Section 111 rleates to the consent to the adoption. 
In the instant ease the foster parents and the mother 
consented to enter into the contract. The consent of a 
parent under Section 111 who has abandoned a child, 

| is unnecessary. Wherever a parent abondons a child, 
or is deprived of civil rights, or divorced, or becomes 
insane, or is an habitual drunkard, or is judicially de¬ 
prived of the child, the law visits such a parent with 
its disregard, and places such a parent without the pale 
of the law.” (emphasis ours) 

The appellant would be at most a proper party, but not 
a necessary party to these proceedings, for no relief is 
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asked against him, no judgment can run against him, nor 
can any be entered in his favor. 

* 

3. Tlie appellant is neither plaintiff nor defendant in the 
adoption proceedings and the Soldiers and Sailors Belief 
Act does not deprive the court of the jurisdiction to refuse 
to stay the proceedings. 

The Soldiers and Sailors Relief Act, Sec. 201 (54 Stat. 
11S1); U. S. C. A. 50, Sec. 521 (Supp. 1941) provides as 
follows: 

“Sec. 521. At any stage thereof any action or pro¬ 
ceeding in any court in which a person in military ser¬ 
vice is involved, either as plaintiff or defendant, dur¬ 
ing the period of such service or within sixty days 
thereafter may, in the discretion of the court in which 
it is pending, on its own motion, and shall, on applica¬ 
tion to it by such person or some person on his behalf, 
be stayed as provided in this Act unless, in the opinion 
of the court, the ability of plaintiff to prosecute the 
action or the defendant to conduct his defense is not 
materiallv affected bv reason of his militarv service.” 

V * * 

This Act does not in terms cover the case of adoption pro¬ 
ceedings where the natural parent is neither plaintiff nor 
defendant and where it plainly appears that his consent 
or objection in the proceedings is immaterial. The terms 
of the statute are confined to litigants for or against whom 
relief may be granted by the court, but even in such case the 
court is not deprived of his discretion to proceed with the 
case where the litigant’s ability to prosecute or defend the 
action is not materially affected by reason of his military 
service. 

While “the broad purpose of the Act • • • demands 
that it be liberally construed * * # the judicial function to 
be exercised in construing this statute is limited to ascer¬ 
tain the intention of the Legislature therein expressed. 
# • * A casus omissus does not justify judicial legisla¬ 
tion”. Ebert v. Poston , 266 U. S. 548, 553. In that case, 
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Poston assumed a mortgage on land he purchased in 1917. 
The foreclosure sale was made in 191S. There was no re¬ 
demption within a year. The deed was delivered to the 
purchaser. Despite the lapse of the redemption period of 
one year, relief was asserted under the Federal Civil Re¬ 
lief Act, a bill to redeem being tiled for that purpose. The 
Michigan Supreme Court held that by reason of the Fed¬ 
eral Act, the one-year period of redemption had been ex¬ 
tended for the length of the period of military service, 
arguing that since if the mortgagees had brought proceed¬ 
ings in chancery instead of proceeding by advertisement, 
the court under the Federal Act could have stayed the 
execution of the decree—therefore the Act should be con¬ 
strued so as to accomplish the same result in a foreclosure 
by advertisement. 

The Supreme Court reversed, holding that the Act could 
not be construed to include proceedings taken prior to the 
passage of the Act and that the provision of the law deal¬ 
ing with proceedings brought in court tefore close# mort¬ 
gages must be limited to suits commenced after the passage 
of the Act and during the period of military service. 

It would seem therefore that the Court can not supply 
the omission of Congress to provide for the protection of 
a natural father who has been permanently deprived by 
court order of the custody and control of his infant child. 
But even if the statute by any stretch of liberal construc¬ 
tion be held to cover adoption proceedings, such construc¬ 
tion will not rob the court of its discretion under the cir¬ 
cumstances of this case to determine that the judgment 
therein would not materially affect the rights of a recalci¬ 
trant father, and therefore a stay of proceedings should not 
be granted. 

It appears that from January 6, 1942 to April 10, 1942, 
the appellant who was in the city of Washington, filed no 
pleadings, requested no stay and refused to confer with 
members of the Board of Public Welfare who had notified 
him of the adoption proceedings and of whose findings he 
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was advised. In any event it is apparent that it should not 
have required the appellant 90 days to determine that his 
military duties would prevent him from filing an answer or 
an affidavit setting out any facts that would show the 
necessity for his consent to the adoption or any other facts 
which would militate against the adoption. 

Under the circumstances disclosed by this record, the 
court, “full-handed of the facts”, knowing that the appel¬ 
lant had no right to consent or to object to the adoption 
proceedings, that he was trifling with the court, and that 
the records of the criminal proceedings of the District of 
Columbia and the divorce proceedings in Florida, not to 
mention the report of the Board of Public Welfare, con¬ 
tained sufficient facts to justify it, properly exercised his 
sound discretion in refusing to further stay the proceed¬ 
ings. 

Respectfully submitted, 

Leslie C. Garnett, 

Samuel F. Beach, 

Attorneys for Appellee 
331 Tower Building, 
Washington, D. C. 




